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United States Circuit Court of Appeals 
FOR THE NINTH CIRCUIT. 


PORTLAND WOOD PIPE COMPANY, 


A CORPORATION, 
Appellee, 
VS. 


ChewNvech Play UyRIGATTON DISTRICT. 
A CORPORATION, 
AND 
SUNNYSIDE IRRIGATION DISTRICT, 


A CORPORATION, 
Appeliants. 


Brief for Appellants. 


This is an appeal from a decree from the District 
Court of the Umted States for the Southern District of 
Idaho, Southern Division, charging a mechanie’s lien 
against the irrigation system of appellants, and directing 
a foreclosure and sale thereof in default of a satisfaction 
of the amount found to be due the appellee for materials 
furnished a sub-contractor upon the construction of a 
eertain portion of the system. 

On November 7th, 1914, the appellee, Portland Wood 
Pipe Company, exhibited its Bill of Complaint im the said 
District Court to foreclose an alleged meechanie’s lien 


against the interest of appellants in a certain irrigation 
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system common to both districts. It impleaded as de- 
fendants, these appellants, Slick Brothers Construction 
Company (hereinafter called ‘‘Construction Company’’), 
Crane Creek Land & Power Company (hereinafter called 
‘‘Company’’), Maney Brothers & Company, a co-partner- 
ship, and others. The Construction Company answered 
the bill and filed a cross bill which, upon the hearing, was 
finally dismissed. The several cross bills of the other 
defendants, with the exception of that of Maney Brothers 
& Company were also dismissed, and the only defendants 
interested in this appeal are appellants. 

The bill of appellee alleged that the Construction 
Company on or about April 2nd, 1913, entered into a con- 
tract in writing with the defendant Company for the 
construction of the irrigation system, ete., alleged in the 
bill to be owned by the Company, but that the Districts 
owned or claimed to own some interest therein, and that 
the same was on November 8th, 1918, supplemented and 
modified by another agreement between the parties; that 
the Construction Company entered upon the construction 
of the work and while so engaged on or about February 
9th, 1914, purchased from the appellee, Portland Wood 
Pipe Company, for use in the construction of the said 
irrigation system, works and structures, certain material 
to be used in the erection thereof, particularly describing 
the same with accompanying prices; that deliveries of 
said material were made in accordance with said con- 
tract; that the last material was shipped on March 18th, 
1914, and delivered a few days thereafter to the Com- 
pany and was actually used by the Company in the con- 
struction of the said system; that certain extra materials 
and supplies were also on or before Marzh 17th, 1914, 
delivered to the Construction Company, and also used in 
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the construction of the said system. (Transcript, 2, 14, 
15, 20.) 

The bill praved that a mechanie’s lien be charged 
against the system, and that a decree be passed foreclos- 
ing the lien and for sale of the premises. (Transcript, 
24.) 

The answers of appellants denied the ownership by 
the Company of the irrigation system, ete., admitting, 
however, that it owned 30.4 per centum of the said sys- 
tem lying outside the boundaries of the two irrigation 
(ictricts. (Transcript, 45-63.) 

The answers further alleged that each of the appel- 
lants was a public corporation and organized as an [rri- 
gation District, and that under the laws of the State, no 
hen attached or could be charged against the irrigation 
system, the property of appellants. (Transcript, 53-68.) 

A decree was given for the amount claimed, with 
attorney’s fees and costs, and for the satisfaction thereof, 
charging ‘‘ All the right, title and interest of Appellants 
in and to the irrigation system, including a reservoir and 
site, and all canals, ditches, head gates, flumes, pipe lines, 
laterals, and other structures, dams and works used, or 
intended to be nsed or required in connection with the 
distribution of the water from said reservoir and ecarry- 
ing and distributing water to the place or places of in- 
tended use; and all rights of way therefor, and partie- 
ularly that certain canal on the southerly side of Crane 
Creek,’’ (here follows a particular description of the 
canal and deseription of the Jands which it crosses) ; 
‘also all water rights and rights to the use of the water 
in counection with the reservoir and irrigation svstem, 
works and structures, hereinbefore deseribed, acquired 
by said defendants, Sunnyside Irrigation District and 
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said Crane Creek Irrigation District, under their several 
contracts with the defendant, Crane Creek Irrigation 
Land & Power Company, and particularly the interest 
of the said Districts in the following permits issued by 
the State Engineer of the State of Idaho to the said 
Crane Creek Irrigation Land & Power Company’’; (de- 
seribing six permits by number, record, and date). 
(Transcript, 198, 200, 201, 202.) 

The decree also charged the len upon all the interest 
of the Conipany in the irrigation system, declared to be 
30.4 per cent, subject to the prior mortgage lien of Maney 
Brothers & Company. 

It was further decreed that tmless payment of the 
suns of money found to be due to Portland Wood Pipe 
Company were paid within thirty days, all of the prop- 
erty hereinbefore described be sold as an entirety and in 
one parcel, without value or appraisement, subject to the 
prior hen of a certain mortgage of Maney Brothers & 
Company upon the interest of the Company in the prop- 
erty, at publhe vendue, with nght of redemption within 
three months after sale. (Transcript, 203, 204, 216.) 

The questions made upon this appeal are whether a 
material man’s hen under the laws of Idaho may be 
charged against the irrigation system of these appel- 
lants or any part thereof, and whether under said laws, 
any part of the said property may be sold at publie sale 
for the satisfaction of any such alleged lien. 


STATEMENT OF THE CASE. 

On Angust 22nd, A. D. 1910, each of the appellants, 
Sunnyside Irrigation District and Crane Creek [rriga- 
tion District, entered into a contiact in writing with the 
Company, and the Sunnyside District contract was re- 
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ceived in evidence as District’s Exhibit ‘‘B,’’ but through 
an oversight of the clerk or the printer, was not em- 
braced in the printed transcript of the record herein, 
although the precipe called for its imsertion.  (Tran- 
script, 238.) It is, however, set out at large in the tran- 
seript of record upon the appeal of Maney Brothers & 
Company in this case on pages 101 to 121, both melusive. 
There is also a stipulation between the solicitors for the 
respective parties to this appeal, that all original ex- 
hibits introduced in the cause may, with the consent of 
the court, be transmitted to the clerk of this court before 
the hearing of the cause here, and may be used upon the 
argument or the hearing, and shall be considered as part 
of the record ag fully and to the same extent as if tran- 
scribed and printed in the record; and that appellants 
may, if it be deemed necessary by this court, print such 
exlubits as part of the record not included in the state- 
ment of the evidence as settled and allowed. (Tran- 
seript, 82.) The said contract is referred to in the tes- 
timony of witnesses Coulter and Ford. (Transcript, 
79-80.) Exhibit ‘*B’’ will be printed and certified to 
this court. It was strpulated that the contracts made 
between the Districts and the Company were identical, 
save as to the respective interests of the Districts. (Tran- 
seript, 73, 74.) Since, however, this contract is the orig- 
inal contract of construction through which the appellee, 
as a sub-contractor, derived the right to charge its Hen 
against the Districts’ property, and is before this court 
upon another appeal in this case in which the question of 
the nght to charge the property with a mortgage lien is 
presented, we therefore assume there will be no 
objection to referrmg in this brief to the reeord 


on the appeal by Maney Brothers & Company 
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for knowledge of its contents. This contract re- 
cited that the Company was the owner of a partially 
constructed irrigation system consisting of a dam site, 
reservoir, dams, canals, and other structures being con- 
structed for the purposes of storing, impounding, divert- 
ing and distributing certain waters, and was also the 
owner of certain water rights, ete. (Transcript, Maney 
Brothers & Company, 102.) Upon the hearing in rela- 
tion to this contract, Edwin D. Ford, President of the 
Company, testified that at the time of its execution, 
to-wit, August 22nd, 1910, the ‘‘said Company had 
actually completed nothing, but had acquired a right of 
way and reservoir site; that it owned the reservoir site 
and certain rights to waters and water appropriations; 
that part of Sunnyside eanal or ditch belonged to that 
Company, but nothing had been done on their reservoir.’’ 
(Transeript, 80.) This evidence is not controverted. By 
this contract, the Company agreed to sell and convey, and 
each District agreed to purchase certain percentages of 
interest in and to certain permits, water rights, rights of 
way, canals, flames and laterals, and in all canals, pipe 
lines, flames and aqueduets situate wholly without the 
boundaries of the District; and also the main canals, 
distributing laterals, pipe lines and flumes situate wholly 
within the boundaries of the District. (Transcript, 
Maney Brothers Co., 104, paragraph 2.) ‘The Company 
also agreed to convey to the Districts certain percentages 
of interest in and to the water rights and reservoir site, 
excepting right of possession thereof, which was to be 
held until final conveyance; ‘‘and upon the completion 
of any portion of the said irrigation system, as shown by 
each monthly estimate in the construction thereof, the 
Company agrees to convey to the Districts such com- 
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pleted portion with the same proportions of the rights of 
way for such system; and upon the completion of the 
whole of such svstem within the tune above specified, to 
convey the whole of the undivided interest in and to said 
water rights, appropriations, reservoir sites, mghts of 
way, canals, dams, pipe lines, flues, laterals and other 
structures, with the appurtenances contemplated in this 
agreement, and agreed to be sold and conveyed here- 
under, together with the possession thereof to the Dis- 
Bets”? 

In consideration of the delivery by the District to 
the Company, coupon bonds of the face value of $100,000 
and of delivenes by the District to the Company upon 
receipt of the conveyance above referred to, coupon 
bonds at face value to an amount equal to such part of 
the entire bond issue of the District to be sold and deliv- 
ered under the vontract as the constructed portion of 
the works of the Company bore to the entire work to be 
constructed for the use and benefit of the District, the 
Company agrees to make the aforesaid conveyances. 
(Paragraph 7.) 

In consideration of the agreements by the Company, 
and in full payment of the said system to be sold and 
conveyed when completed as in the contract provided, 
the District agreed to deiiver to the Company its coupon 
bonds at their face value to the amount of $415,000. 
(Paragraph 8.) It was further provided that all con- 
veyances should be by sufficient deed, and that all prop- 
erties conveyed should be free and clear of all incum- 
Dances. (PavaéPaph 11, Transcript, Maney Bros. Co., 
107-108-110.) 

The Company agreed to furnish the District 24,900 
acre feet of water each season, to be stored in the reser- 
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voir and to be used as desired by the District during the 
irrigation season as part of the consideration of the con- 
tract, with the proviso, however, that in the event of a 
shortage of water and the water stored should not equal 
the maximum amount therein under ordinary conditions 
in ordinary years, that the Districts should pro rate 
with the other tenants in common of the reservoir. (Par- 
agraph 15.) 

It was further agreed that the exclusive right to the 
perpetual use of all water stored in the said reservoir 
site at any point or points between the dam and the head 
gate of the main canal, was reserved to the Company, its 
suecessors and assigns forever, provided, however, that 
such use should not in any way interfere with the use of 
the said water by the District when needed for irrigation 
purposes (paragraph 18); and that the use of the water 
furnished to the Districts under the contract should be 
limited to the certain specified tracts included within the 
boundaries of the Districts as the same existed at the time 
of the bond issue, and against which are assessed the 
benefits of the system. (Paragraph 19. Transcript, Maney 
Bros. Co., 113-11#:) 

It was also agreed that the Company reserved, and 
should have the sole right to contract for and sell in the 
future, any and all water which may be weeded by any 
lands within or without said Irrigation District as the 
boundaries thereof now exist, or as they may be here- 
after extended, against which no benefits or merely nom- 
inal benefits are assessed, and to have the use of any 
canals or laterals owned by the District to transport the 
same under the direction of the District to the persons 
to whom it may sell water (paragraph 20); provision 
was made for the giving of bonds to each District in the 
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sum of $100,000 by the Company, conditioned for the 
faithful performance of the contract and the construe- 
tion of the word. (Paragraph 27, Transcript, Manev 
Brothers & Co., 114-119.) A similar contract was made 
between the appellee, Crane Creek District, and the Com- 
pany on the same date, being Exlibit ‘‘N.’? (See stipula- 
incom, Mrauscript, 73.) 

By another and supplemental contract of date Au- 
gust 22nd, 1910, between the same parties, the Company 
agreed to maintain and operate an irrigation system for 
the period of five years from. and after its completion, 
acceptance and conveyance to the District, and to deliver 
over the system at the end of the said five-year period 
in the condition which the plans and specifications re- 
quired it to be in at the time of its completion and accept- 
ance by the District, except ordinary use and wear 
thereof. (Transcript, 135.) April 2nd, 1913, the Com- 
pany contracted with the Construction Company for the 
construction of the uncompleted portion of the system. 
(Bill and Answer, Transcript, 14-48.) 


ASSIGNMENT OF FRRORS. 
By Appellant Crane Creek Irrigation District, 
I. 

The United States Distriet Court for the District of 
Idaho, Southern Division, erred in ordering, adjudging 
and deereeing that the plamtiff, Portland Wood Pipe 
Company, is entitled to and has a first charge and lien for 
the security and payment of the sums of money adjudged 
to be due plaintiff from the defendant, Slick Brothers 
Construction ‘Company, to-wit, $9733.94, with interest 
thereon at 8 per ceut per annum from June 24, A. D. 
1914, recording and attorney’s fees, aggregating in the 
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sum of $11,244.30, with costs, upon all the right, title and 
interest of this defendant, Crane Creek Irrigation Dis- 
trict, in and to the property in said decree particularly 
described as constituting the irrigation system con- 
structed by the defendant Crane Creek Irrigation Land 
& Power Company for this defendant, and the defendant, 
Sunnyside Irrigation District, and all the water rights, 
permits, rights-of-way, and appropriations connected 
with and necessary to the use of said system. For a 
particular description of said system and property, refer- 
ence is hereby made to said decree. 


II. 

The said Court erred in ordering, adjudging and 
decreeing that the said plaintiff, the Portland Wood Pipe 
Company, was entitled to and had a mechanie’s lien 
under the Jaws of the State of Idaho, which was a charge 
and hen upon the interest of this defendant in the irri- 
gation system constructed by the Crane Creek Ivriga- 
tion Land & Power Company for this defendant, and the 
defendant Sunnyside Irrigation District, and all the 
water rights, permits, rights-of-way and appropriations 
connected with and necessary to the use of said system. 
For a particular description of said system and property 
reference is hereby made to said decree. 


Il. 

The said Court erred in deciding and adjudging as 
matter of law that material-men furnishing supplies and 
material for the construction of an irrigation system for 
the use and benefit of irrigation districts, such as this 
defendant, were entitled to liens as security for the value 
of such material, against the irrigation system, and it 
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erred in deciding and adjudging that the laws of the 
State of Idaho granted or permitted the charging of such 
property with mechanics’ or material-men’s liens. 


IV. 

The said Court erred in ordering, adjudging and de- 
ereeing that the said irrigation system and property be 
sold as an entirety and in one parcel; and in ordering, 
adjudging and decreeing that the said property was sub- 
ject to execution or foreclosure sale. 


V. 

The said Court erred in adjudging and decreeing 
that the entire system, including its water rights, per- 
mits, rights-of-way and appropriations connected with 
and necessary to its use should be sold in one parcel, 
without valuation, or appraisement, and without pro- 
vision for the appheation of the proceeds of the sale of 
the interest of the Crane Creek Irrigation, Land & Power 
Company in the system and property, if any there should 
be after satisfaction of the Maney Brothers’ mortgage 
lien, being first applied in satisfaction of plaintiff’s claim, 
before resort should be had to the interests of this de- 
fendant. 


VI. 

The Court erred in not disnissing plaintiff’s bill of 
complaint as against this defendant, and its interest and 
property right in the irrigation system: hereinbefore in 
the pleadings and decree mentioned. 

Wherefore, this defendant, Crane Creek Irrigation 
District, prays that the said judgment and decree of the 
District Court of the United States for the District of 
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Idaho, Southern Division, be reversed, with directions to 
dismiss the bill of complaint of the Portland Wood Pipe 
Company as against this defendant, and for costs. 

(Assignments of error are the same on each appeal. 
Transcript, 219, 224.) 


ARGUMENT.. 

Irrigation Districts are quasi municipal corpora- 
tions, organized solely for public purposes, and their 
property is dedicated to public uses in aid of the declared 
public policy of the State. The use of all waters appro- 
priated for sale, rental or distribution, is declared to be 
for public use and subject to the regulation and control 
of the State in the manner prescribed by law. 


(‘‘The use of all waters now appropriated, or that 
may hereafter be appropriated, for sale, rental 
or distribution; also of all water originally ap- 
propriated for private use, but which after such 
appropriation has heretofore been, or may here- 
after be sold, rented, or distributed, is hereby 
declared to be a public use and subject to the 
regulation and control of the State in the man- 
ner prescribed by law.’’) 


Idaho Constitution, Article 15, Section 1, Rev. Codes, 
os: CONNER nas ues 

(‘‘The use of all water required for the irrigation of 
lands of any District formed under the provi- 
sions of this Title, together with the rights-of- 
way for canals and ditches, sites for reservoirs, 
and all other property required in fully carrying 
out the provisions of this Title, is hereby de- 
clared to be a public use, subject to the regu- 
lation and control of the State, in the manner 
prescribed by law.’’ (Rev. Codes, Sec, 2386, as 
amended Session Laws 1911, p. 195.) 
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The Districts are organized under the provisions of 
Title 14, Revised Codes, as amended from time to time, 
and their business is administered by a Board of Dh- 
Vectors. 

The directors are elected by the electors of the dis- 
trict, and are required to give bonds to the state. 


(‘‘See. 2378. On the second Tuesday of December 
following the organization of any district an 
election shall be held at which shall be elected 
three directors by the electors of the district at 
large. The terms of the office of directors shall be 
three vears. The directors shall, immediately after 
the first regular election following: such organiza- 
tion, be selected by lot so that one shall hold lis 
office for the term of one vear, one for the term of 
two vears, and one for the term of three vears, 
and au election shall be held in each district on 
the second Tuesday in December of each vear 
thereafter, at which one director shall be eleeted 
for a term of three years, or until his successor 
is elected and qualified. Such director must be a 
qualified elector aud a resident of the division of 
the director whom he is to sueceed in office. 
Within ten days after receiving the certificates 
of election hereinafter provided for, said officer 
shall take and subseribe the official oath, and file 
the same in the office of the board of directors, 
and execute the bond hereinafter provided for. 
Hach member of said board of directors shall 
execute an official bond in the sum of five thou- 
sand dollars, whieh sard bonds shall be approved 
by the judge of the probate court of said eounty 
where suelt organization was effected, and shall 
be recorded in the office of the county recorder 
thereof and filed with the secretary of said 
boaid. <All official bonds provided for in this 
title shall be in the form preseribed by law for 
the official bond of county officers.’? Rev. Code. 
Dams). 

(‘Said Board shall have the power to manage and 
conduct the business and affairs of the distriet; 
make and execute all necessary contracts; em- 
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ploy and appoint such agents, officers and em- 
ployees as may be required, and prescribe their 
duties; and to establish equitable by-laws, rules 
and regulations for the distributiun and use of 
water among the owners of such land as may be 
necessary and just to secure the just and proper 
distribution of the same. * * * Said Board 
shall also have the right to aequire, either by. 
purchase, condemnation or other legal means, all 
lands and water rights and other property nece- 
essary for the construction, use and supply, 
maintenance, repair and inprovement of said 
eanal or canals and works, including canals and 
works constructed and being constructed by pri- 
vate owners, lands for reservoirs for the storage 
of needful waters, and all necessary appurte- 
nances. In case of purchase, the bonds of the 
district hereinafter provided for may he used to 
their par value in payment. 

Said Board may also construct the necessary dams, 
reservoirs and works for the collection of water 
for said districts; and do any and every lawful 
aet necessary to be done that sufficient water 
may be furnished to each land owner in said 
district for irrigation purposes.’’ Rev. Cades, 
See. 2386; amended Session Laws 1911, 194; 
1915, 393.) 


Originally, the Board was forbidden to let a contract 
of any kind unless there should be sufficient money in 
the Treasury at the time of letting, available for such 
payment, to fully pay for the work or material so con- 
tracted for, and was restricted in the use of the District 
bouds to cases of purchase of its water system, 


(‘‘Provided, That no contract of any kind shall be 
let by said Board of Directors unless there is 
sufficient money in the District Treasury at the 
time such contract is let, available for such pay- 
ment, to fully pay for the work or material so 
contracted for.’’ Rev. Codes, See. 2416, Vol. 1, 
p. 1019; re-enacted in amendment Session Laws 
INS ould 
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‘*In ease of purchase, the bonds of the district here- 
inafter provided for may be used to the par 
value for payment.’’ Rev. Codes, See. 2386. 

‘The Board may sell said bonds from time to time, 
in such quantities as may be necessary and most 
advantageous to raise money for the construc- 
tion of said canals and works, the acquisition of 
said property and rights, and otherwise to carry 
out the object and purposes of this Title.’’? Rev. 
Codes, Sec. 2404.) 


Before the contract with the Construction Company, 
hereinbefore mentioned, was made, it was enacted that 
bonds might be used in payment for construction and de- 
livered directly to the contractor. 


(See. 2404A. ‘‘In eu of sale of bonds as provided 
in Section 2404, and the payment for construe- 
{ion work in cash, as provided in Section 2416 of 
this Title, bonds authorized by the vote of the 
district for the purpose of acquiring or constinet- 
ing irrigation works nay be issued and delivered 
by the board of directors directly to the con- 
tractor im payment for sueh construction 
work.’’) Act of March 12, Session Laws 1913, 
o42; new section. 


The bouds issued by the Districts puisuant to the 
statute, aud the interest thereon are paid by annual as- 
sessinents upon the land in the Districts, 

(See. 2405. ‘‘Said bonds and the imterest thereon 
shall be paid by revenue derived from the annual 
assessment upon the land in the District; and all 
the land im the District shall be and remain 
hable to be assessed for such payment.’’ Rev. 
Codes, Vol. 1, p. 1014.) 

The board is empowered to make assessments upon 
the lauds within the Districts uccording to benefits, upon 
public hearing had. No State lands may be assessed, but 
the State Land Conmissioncrs may contract with the 


Board to provide for payments out of the general fund 
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of the State to be applied on the cost of construction, 
etc, 


(See, 2400. ‘After the Board shall have examined 
the lands in said district, and before proceeding 
to make the assessment of benefits * * * 
they shall give notice to the owners of said lands 
that they eal meet at their office on a day to be 
stated in said notice for the purpose of making 
such assessment. * * * At such meeting the 
Board shall proceed to hear all parties interested 
who may appear, and they shall continue in ses- 
sion from day to day until the assessment is 
completed.’’ Rev. Codes, Vol. 1.) 

(See. 2439. ‘‘No State lands imeluded within any 
legally organized irrigation district shall ever 
beassessed. * * * The State Board of Land 
Comuissioners is hereby empowered to enter 
into a contract with the board of directors of 
such irrigation district * * * and such con- 
tracts shall provide that an annual payment 
shall be made each year out of the general fund 
to said board of directors to be applied on the 
cost of constructing such irrigation works within 
said district, until the full amount of such 
benefit is paid.’’ Rev. Codes, Vol. 1.) 


MECHANICS’ LIEN LAWS DO NOT APPLY TO 
PUBLIC CORPORATIONS OR PROPERTY DEDI- 
CATED TO PUBLIC USES, UNLESS THE LEGIS- 
LATURE BY STATUTE SHALL EXPRESSLY PRO- 
VIDE, POR SUCHEN S, SINGH PUBLIC Pron 
ERTY OR PROBERTY DEDICATED BO PUBIEIG 
USES IS NOT INCLUDED WITHIN TITE PURVIEW 
OF SUCH STAIWVERS BY IMPRICATION,. 


There is no such statute in Idaho. 
The following is the text of the Sections of Idaho 
Codes applicable here: 


(Sec. 5110. ‘‘EKivery person performing labor npon, 
or furnishing materials to be used in the con- 
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See. 


struction, alteration, or repair of, any mining 
elaim, building, wharf, bridge, ditch, dike, flume, 
tunnel, fence, machinery, railroad, wagon road, 
aqueduct to create hydraulic power, or any other 
structure, or who performs labor in any mine or 
mining claim, has a lien upon the same for the 
work or labor done or materials furnished, 
whether done or furnished at the instance of the 
owner of the building or other improvement or 
his agent.’’ Rev. Codes, Vol. 2, p. 306. 

D111. ‘‘Eivery sub-contractor and laborer or 
other person, who performs labor, or furnishes 
material for any original contractor or sub-con- 
tractor, to be used in the construction, alfera- 
tion or repair of any building, machinery or 
other structure, for any county, eity, town or 
school district, has a len upon such building, 
machinery or structure, and all the provisions of 
this chapter respecting the securing and enfore- 
ing of mechanics’ lens shall apply thereto so 
far as applicable.’’ Rev. Codes, Vol. 2.) 


The Legislature has here expressly designated the 


particular public corporations which shall be subject to 
the mechames’ hen laws. Irngation districts are not 
included, and in accordance with the elementary rule of 
construction, must be held not to be within the statute. 


Boisot Mech. Liens, Sec. 208, See, 188; 


Dillon Municipal Corporations, 4th Kd., Vol. 
Pee@ wl2; 


Dillon Municipal Corporations, 4th ld., Vol. 
once. 093: 


Philips Mech. Liens, 8rd Hd., Sees. 179- 
180; 

Gren Vole ie 125: 

Buncombe Co, Comimrs. v. Tommey, 115 
WS, ie; 

MeNeal Pipe & Foundry Co, v. Bullock, 38 
Peds oon: 


Guest v. Merion Water Co., 142 Pa. Sit. 610, 
Pai 1001: 
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Foster v. Fowler, 60 Pa. St. 27; 


First Nat. Bk. of Idaho v. Malheur Co. 
(Or.), 35 L. R. A., and note; 


Ilutchison v. Krueger, et al., 34 Okla. 23, 
124th Pacifie 591. 


In the case of Hutchison v. Krueger, supra, there is 
an exhaustive review of the authorities upon this ques- 
tion. The Court said: 


‘“The general rule that a hen will not le against pub- 
lic property devoted exclusively io public use, 
has been almost universally adopted in the vari- 
ous states of the union, and has been announced 
by all of the American text-writers discussing 
mechanics’ hens whose work we have been able 
to examine. Boisot on Mechanics’ Liens at See. 
208: ‘There ean be no mechanies’ lien on pub- 
lie property unless the statute creating such lien 
expressly so provides, since such a lien would 
be contrary to publie policy, and also would be 
incapable of enforcement; pubhe property not 
being subject to forced sale. For this reason 
there can be no mechanics’ Jie on a county 
court louse nor on county buildings.’ ”’ 


The Court reviews the cases and quotes therefrom to 
a like effect. 

So far as we know, the Supreme Court of Idaho has 
not passed upon the question here involved. It has held 
that in cases arising under the Carey Land Act, the 
State under the statutes was authorized to contract with 
individuals and private corporations for doing coustrue- 
tion work, and that both an Act of Congress and an Act 
of the State Legislature authorized the charging of inter- 
ests of contractors in the property with liens, ete., saying: 


‘*Tt should be borne in mind, however, that under 
the act of Congress and the state statute above 
cited, both the general government and the state 
legislature have granted the night of lien upon 
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lands to be irrigated to any person, association 
or corporation taking a contract from the State 
to the extent of ‘the actual cost and necessary 
expenses of reclamation.’ The act of the Leg- 
islature, in confornity with the act of Congress, 
has granted a hen to ‘any person, company, or 
association, furnishing water for any tract of 
land,’ for the expense of the construction of the 
works, or rather to the extent of the price al- 
lowed to be charged for the water right for each 
acre of land. Under this enactinent of the state 
Legislature, it is clear to us that the contractors 
and sub-contraetors, under a construction com- 
pany like the appellant, would be entitled to avail 
themselves of the benefit of the hen laws of the 
state; and that in case of foreclosure and sale 
under the lien they would be entitled to sell all 
the right, interest, and claim of the construction 
company; and that the purchaser at such fore- 
closure sale would be subrogated to all the 
rights, interests and privileges of the construe- 
tion company therein. If it be conceded by ap- 
pellant that it has no interest in or title to any of 
this property, and no right of possession thereto, 
then we grant that the respondent can sell noth- 
ing at a foreclosure sale. * * * The appel- 
lant is not the representative of either the state 
of Idaho or the general government, and is in 
no position to present the interests of either 
here, and cannot complain for or on account of 
any pretended claim that may be preferred 
against either.” 
Nelson Benett Co. v. Twin Falls Land & 
\eeter Go. It Ida, p. 5, 93 Pae, 739, 
(Mos 
Pd) vy. Twine Halis Lay = Co., 22 9dr. 
125 Pac. 204. 


The State statnie referred to in the opinion is as 


follows: 


(‘‘The water rights to all lands acquired under the 
provisions of this Aet shall attach to and beeome 
appuitenant to the land as soon as title passes 
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from the Umited States to the state. Any per- 
son, company or association, furnishing water 
for any tract of land, shall have a first and prior 
hen on said water right and land upon which 
said water is used, for all deferred payments for 
said water right.’’) 

Section 20, Act March 3rd, 1899, Session Laws 1899, 
p. 406. 

The Court in adjudging alien in favor of a contractor 
in the case last above cited placed its decision upon stat- 
utes of the state and the United States expressly creat- 
ing the lien. The hen there enforced was only upon the 
land and water right of the individual owner, and re- 
stricted to the ‘‘person, company or association furnish- 
ing water for any tract of land.’’ 

This court followed these decisions ia Continental 
ete. Bank v. Corey Bros. Const. Co., 208 Fed. 976. 

The irrigation districts, appellants in the instant 
case, were created for the express purposes of admin- 
istering a great public trust. In aid of this purpose, 
the law contemplates the construction and maintenance 
of a system comprising reservoirs, dams, canals, pipe 
lines, flues, ditches, ete., and as necessary incidents, the 
ownership of rights to water. This system may uot be 
segregated into its component parts—its ownership or 
eoutrol ean not be separated nor sold, and the adminis- 
tration of the trust be thus committed to others than 
the trustees appointed by law. 

A clear and comprehensive statement of the legal 
status of irrigation districts is found in the opinion of 
the Supreme Court of California, In re Bonds of Madera 
Irrigation Distiict, 92nd California 296-322) 23 tint vec 
272, wherein, in construing similar statutes, inter alia, it 


is said: 
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‘*When organized, the district can acquire, either by 
purchase or condemnation, all property neces- 
sary for the construction of its works, and may 
construct thereon canals, and other irrigation 
improvements; and all the property so acquired 
is to be held by the district in trust, and is dedi- 
eated for the use and purposes set forth in the 
act, and is declared to be a public use, subject 
to the regulation and control of the state. For 
the purpose of meeting the cost of aequiring 
this property, the district is authorized upon the 
vote of a majority of its electors, to issne its 
bonds, and these bonds, and the interest there- 
on, are to be paid by revenues derived under 
the power of taxation,. and for which all the 
real property im the district is to be assessed. 
Under this power of taxation, one of the highest 
attributes of sovereignty, the title of the delin- 
quent owner to the real estate assessed, may be 
divested by sale, and power is conferred upon 
the board of directors to establish equitable 
by-laws, rnles, and regulations for the distribu- 
tion and use of water among the owners of said 
lands, and generally to perform all such acts as 
shall be necessary to fully carry out the pur- 
pose of the act. Here are found the esseutial 
elements of a public corporation, none of which 
pertain to a private corporation. The property 
held by the corporation is in trust for the public, 
and subject to control of the state. Its officers 
are publie officers chosen by the electors of the 
district, and invested with publie duties. Its 
object is for the good of the public, and to pro- 
mote the prosperity and welfare of the pubhe.’’ 
(Itahes ours.) 


The foregoing is quoted at length with approval by 
the Supreme Court of Idaho in Pioneer Ir. Dist. v. 
Walker, — Idaho —, 119 Paenie 307. 

In recognition of the justice of claims of contractors 
who should furnish materials aud perform work upon 
irrigation systems to be acquired by irrigation districts, 
the legislature, in the year A.D. 1909, enacted a statute, 
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entitled, ‘‘An Act for the protection of persons furnish- 
mg materials and labor for the construction, alteration 


D, 


or repair of public buildings and works,’’ as follows, 


to-wit: 


‘Section 1. That hereafter any person or persons 
entering into a formal contract with the state, 
any county, city, town, school or irrigation dis- 
trict, or any quasi public corporation of the 
state, for the construction, alteration, or repair 
of any public building, public work, or quasi pub- 
he work, the contract price of which exceeds the 
sum of $200.00, shall be required before com- 
meneing such work, to execute the usual penal 
bond, in a sum equaling ‘sixty per cent at least, 
of the contract price, to be approved by the 
officer, board or body authorized to make such 
contract, with the additional obligation that sueh 
contractor or contractors shall promptly make 
payments to all persons supplying lim or them 
with labor and materials in the prosecution of 
the work provided for in such-contract; and any 
person, company or corporation who has fur- 
nished labor or material used in the construec- 
tion, alteration or repair of any public building, 
pubhe work or quasi publie work, and payment 
for which has not been made, shall have the 
right to intervene and be made a party to any 
action instituted by the state, county, city, town, 
school or irrigation district, or quasi public eor- 
poration, as the case may be, on the bond of the 
contractor, and to have their rights and claims 
adjudicated in such action and judgment ren- 
dered thereon, subject, however, to the priority 
of the claim and judgment of the state, county, 
city, town, school or irrigation district, or quasi 
public corporation, as the ease may be. If the 
full amount of the hahbility of the surety on said 
bond is insufficient to pay the full amount of said 
elainys and demands, then, after paying the full 
amount due to the state, county, city, town, 
school or irrigation district, or quasi public cor- 
poration, as the case may be, the remainder shall 
be distributed pro rata among said interveners. 
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If no suit should be brought by the state, county, 
city, town, school or irrigation district, or quasi 
public corporation, as the ease may be, within 
six months from the completion and final settle- 
ment of said contract, then the person or per- 
sons supplying the contractor with labor and 
materials shall, upon application therefor, and 
furnishing affidavit that labor or materials for 
the prosecution of such work has been supplied 
by him or them, and payment for it hus not been 
made, be furnished, without cost to him or them, 
with a certified copy of said contract and bond, 
upon which he or they shall have a right of 
action, and shall be, and are hereby, authorized 
to bring suit in the name of the state, county, 
city, town, school or irrigation district, or quasi 
public corporation, as the case may be, for his 
or their use and benefit, against said contractor 
and his surety, and to prosecute the same to final] 
judgment and execution: Provided, That where 
suit is instituted by any of such creditors on 
the bond of the contractor it shall not be eom- 
meneed until after the complete performance of 
said contract and final settlement thereof, and 
shall be cemmeneced within one year after the 
performance and. final settlement of said con- 
tract, and not later: And provided, further, 
That wheie a suit is so instituted by a creditor 
or by ereditors, only one action shall be brought, 
and any creditor may file his claim in such ac- 
tion ard be made party thereto within one year 
fiom the completion of the work under said con- 
tract, and not later. If the recovery on the 
bond should be inadequate to pay the amount 
fermd due to all of said creditors, judgment 
shall be given to each creditor pro rata of the 
amount of the reeovery. The surety on said 
bond may pay into court for distribution among 
said claimants and creditors, the full amount of 
the suety’s hability, to-wit: the penalty named 
in the bond, less any amount which said surety 
may have had to pay to the state, county, city, 
town, school or irrigation district, or quasi pub- 
lic corporation, as the case may be, by reason of 
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the execution of said bond, and upon so doing, 
the surety will be relieved from further lability: 
Provided, further, That in all suits instituted 
under the provisions of this act such personal 
notice of the pendency of such suits, informing 
them of their right to intervene as the court may 
order, shall be given to all known creditors, and 
in addition thereto, notice by publication in 
some newspaper of general circulation, published 
in the county where the contract is being per- 
formed, for at least three snecessive weeks, the 
last publication to be at least one month before 
the time limited therefor. 

Section 2. ‘‘Except when the contract price is 
$200.00 or less, it shall be unlawful for any of- 
ficer of the state, county, city, town, school or 
irrigation district, or quasi public corporation, 
as the case may be, to allow any claim for money, 
or to pay out and disburse any money to any 
person on account of any contract for the con- 
struction, alteration or repair of any public 
building, public work, or quasi public work, until 
a good and sufficient bond, as provided in section 
one of this act, is furnished and_ provided.”’ 
Session Laws, 1909, 165. 


By this law, the Legislature has expressly provided 
for the security of persons furnishing material and labor 
for the construction of public works, meluding ‘‘irriga- 
tion district,’’ thereby clearly indicating an intention to 
continue its existing policy of excluding the property of 
such public corporation from the operation of the lien 
laws of this state. It provided a bond for the protec- 
tion and payment of material men and labor who should 
furnish materials and perform labor on public works of 
this character, and since mechanic’s liens only exist in 
this country by foree of the statutes creating them 
(Boisot, Mechanic’s Liens, pp. 4, 5), payment of such 
claimants can only be enforced in the way and by the 
means provided by the statnte. The learned judge of the 


CRANE CREEK IRRIGATION DIST. SUNNYSIDE IRRIGATION DIST. 25 


court below found a difficulty in believing that there was 
an intention of the Legislature to withhold the right of 
lien in the ease of an irrigation district, but concluded 
that question was not involved in this ease. Ie was of 
the opinion that the material furnished by the appellant 
was for the construction of the works belonging to the 
Company and not to the irrigation districts, and while ad- 
mitting that the system was to be conveyed to the dis- 
tricts, assumed that the law was so understood by the 
districts that they could not contract to pay bonds for 
eoustruction of irrigation works, and therefore intended 
the construction should be for the Power Company and 
that they would buy the completed structures. His con- 
clusion was, that being the case, the districts took the 
title subject to such lens as ineumbered the property 
when it came into ownership and possession of the Com- 
pany, which must have acquired title subjeet to the liens 
of the workmen and material men. Ife thought the dis- 
tricts should not be permitted to take an inconsistent posi- 
tion, and that the nature of the contract aforesaid ad- 
vised appellant that districts did not claim to own the 
property and that the Power Company was merelv a con- 
struction company, aud applying the doctrine of equitable 
estoppel, reasoned that the distriets having held out to 
the world that they were merely the purchasers of the 
property and were not engaged in construction, could 
not change their position ‘‘to the hurt of persons who in 
good faith dealt with the Power Company as the owner 
of ilre property.’’ (Transeript, 188-9.) 

As we have heretofore shown in this brief, the dis- 
tricts did require surety bonds pursuant to the statute, 
and sueh bonds were given. The contraet with the Com- 
pany was a contract for coustrnuetion and conveyance, and 
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contemplated finally taking over the entire property by 
the district. These districts being public corporations, 
their officers are public officers. 
In re Madera Irrg. Dist., 92 Cal. 296; 
Peoo v. Semple Dis., 98 Cal. 206; 
Fairbrooke Irrg. Dist, v. Bradley, 164 U.S. 
174. 

The California Court, in another case, held that the 
name of the district, it having by that name a prima 
facie legal existence by the official record of its organ- 
ization, is a sufficient identification of its boundaries, and 
that ‘‘all persons were required to take notice of the facts 
shown by the record of its organization.”’ 

Hoee. v. Periis lrre) Distmet” 152 Cal 20 
OF Pacea lo: 

And the Supreme Court of Idaho has held to the 
same effect. 

(Little Willow Ivrigation District v. Haynes, 
— Ida, —, 155 Pac. 906.) 

With all other persons, the Appellee in this case was 
bound to take notice of the legal status of the districts, 
aud of the fact that its directors were public officers and 
of all the limitations upon their authority in the execu- 
tion of their duties and the trusts imposed upon them. 
Such officers can not by conduct raise an estoppel, equit- 
able or otherwise, which shall foreclose and bind the 
property of the district. They could not even by specific 
contract charge a lien against the property in their care 
in the absence of express legislative authority. 

They could not directly or indirectly admit others in 
to the control or administration of the trust imposed 
upon them. The district corporations were created for 
most important public work, to-wit, the appropriation of 
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the public waters of the state to the cultivation of its 
lands, with the ultimate purpose in view of furnishing 
homes for the people and developing the resources of the 
state. The state, itself, has declared the trnst and ap- 
pointed the trustee to administer it. As said by the 
Supreme Court of Califormia in a case presenting ques- 
tions fairly analogous to those in the case at bar: 


‘The trust thereby imposed upon the municipal gov- 
ernment was public and could neither be dele- 
gated nor abdicated.”’ 


(City of Oakland v, Oak. Front Co., 118 Cal. 
160, 50 Pac, 277, 288.) 


And the Supreme Court of Idaho has said: 


A conirict py aie Doard’ of directors of Suc ‘a 
district, giving to others the management or 
control of any part of the system and taking that 
management out of the control of the hands of 
the distriet board, would be ultra vires and 
void.”’ 

(Colburn v. Wilson, — Ida. —, 130 Pac. 
souls) 


The appellee, therefore, is conclusively charged with 
notice of all the acts of the directors of appellants in the 
matter of contracts for the construction and purchase of 
the irrigation system, together with all limitations upon 
their authority. It is familar law that all persons deal- 
ing with municipal corporations (or other publie officers), 
are charged with knowledge of the limitations upon the 
power of their officers. 


“Since the authority of publie officers can only be 
created by law, and is, therefore, a matter of 
public record, all persons dealing with them are 
hound to take notice of ifs existence and must 
ascertam that it is sufficient im assumed use. 
Their power and authority is specifie and lim- 
ited, not general, and their right to act in a spe- 
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cific instance must be ascertained and deter- 
mined by an inspection of the law so created, 
strictly.”’ 
Abbott Municipal Corporations, Vol. 2, pp. 
50-62 ; 
Hugliston v. Crane, 115 Cal. 404. 

‘A public corporation which has acquired property 
as a trustee for the public can not act in such a 
manner as to deprive the public or its individual 
members of their personal or collective rights im 
the use of that property. 

The public corporation acts-solely as a trustee; the 
community is regarded as a cestui qui trust, An 
action inconsistent with or contrary to this rela- 
tion will be regarded as illegal.’’ 


(Abbott Munie. Corps., Vol. 3, Sec. 936, 
po 21915) 

It knew, or should have known, that the contract 
made with the Company contemplated from time to time 
the conveyance of the completed portions of the work 
and the payment therefor of a specific sum of money im 
bonds at their par value, as the entire consideration for 
the system; that at the time it began to furnish materials, 
to-wit, the 14th of February, A. D. 1914, bonds in pay- 
ment of the par value of $520,315 had been delivered 
by or for the Company; that it could not, under the law, 
charge a lien against any portion of the system, and that 
its remedy, in default of the payment by the Construetion 
Company, was an action upon the surety bonds required 
and given pursuant to the statute. It further knew, that 
the directors or other officers had no power to incur any 
debt or lability in exeess of the express statutory pro- 
visions. 

(Sec. 2392. ‘*The board of directors, ur other of- 


ficers of the district, shall have 10 power to ineur 
any debt or lability whatever, either by issuing 
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bonds or otherwise, in excess of the express pro- 
visions of this title; and any debt or liability 
mcuired in exeess of such express provisions 
shall be and remain absolutely void; provided, 
that for the purpose of organization or for any 
of the purposes of this title, the board of diree- 
tors may, before the collection of the first assess- 
ment, incur any indebtedness not exeeeding in 
the aggregate the sum of $2,000, and may cause 
warrants of the district to issue therefor, bear- 
ing interest at 7%.’’) Rev. Codes, Vol. 1, p. 
1005. 


There can be no question about the power of irriga- 
tion districts to negotiate for water systems in advance 
of their total completion. This is clearly evidenced in 
the language emploved in Rev. Codes, See. 2386, author- 
izing the directors to acquire all lands and water rights 
and other property necessary for the construction, use 
and supply, ete., of canal or canals and works, ‘‘ineluding 
canals and works constructed and being constructed by 


7) 


private owners.’’ Construing a similar statute, the Su- 
preme Court of California said: 


““By the use of the words ‘works constructed and 
being constructed,’ the legislature clearly indi- 
cated its intention to authorize districts to nego- 
tiate for water systems in advance of their total 
completion. ”’ 


Stowelly. Kialto lim, Pist., 155 Cal, 215, 100 
Pre, 248-251), 

The couclusion is irresistible, it would seem, that no 
right of hen against the physical property of an irriga- 
tion district, necessary for the uses dedicated to the puh- 
he, can be acquired by the means of an equitable estoppel 
founded upon the econduct—word or act—of the officers 
charged with the administration of the affairs of the dis- 
Treict, 


Such a right could net be asserted pnrsuant to an 
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express agreement by the officers of the districts. This 
must be true, since, in the last analysis, the assertion of 
the right involves, as in the instant case, a sale of the 
property to strangers to the trust. If it be said that the 
purehaser would be bound to administer the trust as di- 
rected by the law of its creation, the answer is, that a 
new trustee has been appointed by the aet of the parties, 
and confirmed by the court, who is prohibited by law from 
intruding into the office. 


‘*A eontract by which officers and directors of an ir- 
rigation company attempted to divest themselves 
of the possession and control of the company’s 
property and to transfer it to individuals, is 
ultra vires.”’ 


Arno ‘Co-operative Irrg. Co. vs. Pugh, 
TeXdsvAypedisn 7] 7 Sav ir 


Colburn vs. Wilson, supra. 


But, there is no authority given in the statutes relat- 
ing to execution or foreclosure sales, to sell property of 
this class. If there were, the consequences would be far- 
reaching and irreparable. Necessarily the purehaser 
would be vested with a title to the physical property, and 
if the sale was to be effective he would have to acquire 
the franchises vested in the district to sell and distribute 
water. There is no authority in the law for the districts 
here to pay the money judgment given against their prop- 
erty, nor to redeem from a foreclosure sale with either 
bonds or money, since their powers in the matter of een- 
struction or purchase have been exhausted. 

The theory of the court below, that, under the orig- 
inal contract with the Company, the appellants took title 
to the completed work subject to such liens as incumbered 
the property when it came into the possession and owner- 
chip of the Company, and that the Company acquired 
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title to the property subject to the lens of the worlanen 
who built it and the material men who furnished the ma- 
terial for its construction, is, with all deference be it said, 
unsound. It excludes from consideration the statutes 
which, as hereinbefore shown, do not give the lien, 
but on the contrary indicate umiistakably the imten- 
tion of the legislature to preserve the property clear of 
lens of any kind. 

The cases cited to sustain such conclusions, we think, 
do not support it. 

(Greer vs. Cache Valley Canal Co., 4th Ida. 
2S oS hac, Gon 

Garland vs, frre. Co. 9 Utaly 3p: 34 Pace. 
yares 
3608; 

Fosdiek vs. Schall, 99 U. 8. 235; 

HCiien Meitleee3l UW. >. 637.) 

The cases from the state courts involved only the 
rights of lien against private corporations, and those in 
the supreme court only determimed the status of the prop- 
erty passing by conditional sales with right of reeission in 
ease of the failure of purchasers to complete the pay- 
ments. 

Upon the whole case, it is submitted, that the court 
below erred in adjudging a len against the property of 
appellants and in directing a sale of said property and 
not disnussing plamtiff’s bill of complaint; and ap- 
pellants severally pray that the decree of said court be 
reversed, with directions to dismiss the bill of complaint 


of appellee—Portland Wood Pipe Company, as against 
each of appellauts, and for costs. 
Respectfully submitted, 
@. 3. VeA IRAN, 
bake COWL, 
Solicitors for Crane Creek Irrigation District and Sunny- 


side Irrigation District, Appellants. 


